ABSTRACT
I. WAYS IN WHICH ACUS ENCOURAGES EMPIRICAL RESEARCH
One of the many important contributions of the Administrative Conference of the United States ("ACUS") to the development and understanding of administrative law lies in its critical role in encouraging legal scholars to engage in empirical research. In this Article, I will describe the ways in which ACUS introduces young scholars to empirical research and helps them internalize its value. I will then present one example of the extraordinary value of ACUS-sponsored empirical research-studies uncovering a high degree of bias in favor of regulated firms in the notice and comment process that agencies use to issue rules. 1 From its inception to the present, ACUS has emphasized the importance of making decisions based on data and analysis. 2 Each of ACUS's hundreds of recommendations is the product of a decisionmaking process that begins with a report in which an ACUS consultant gathers and reports extensive data relevant to the subject of the recommendation to determine how agencies have performed various assigned tasks. 3 The consultant then analyzes the data and uses it as the basis for proposed recommendations that are then debated and acted upon by ACUS. 4 In most cases the ACUS consultant is a promising young law professor who later becomes a productive and well-respected scholar. 5 The consultant's early experience with ACUS-sponsored empirical research forces the consultant to learn how to gather and analyze data and instills in the consultant respect for empiricism at an early point in her professional development. The many books and articles produced by the consultant over the course of a lengthy career as a scholar are enriched by that early experience as an ACUS consultant. The publication of the consultant's report in the legal literature also forces any other scholar who choses to participate in the scholarly conversation initiated by the report to engage in empirical research. 6 Effective participation in any scholarly conversation that begins with an ACUS report requires the participant rely on data and analysis. As a result, the standard ACUS method of decisionmaking makes empiricism one of the prices of admission to any conversation about any important topic in administrative law.
Two early ACUS consultant reports written by a young professor at the University of North Carolina illustrate the many ways in which ACUS contributes to empiricism in administrative law research. 7 A 1974 report relied on meticulous study of the ways in which agencies make rulemaking decisions as the basis for proposed recommenda- tions of the record a court should use when it reviews an agency rule.
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A 1976 report relied on careful study of the procedures agencies use to adjudicate forty-two types of disputes as the basis for proposed recommendations of the procedures that agencies should use in all informal adjudications. 9 The author of those reports went on to publish eight books and sixty-four articles on administrative law. 10 Each book and article has contributed significantly to our understanding of administrative law in large part because it incorporated and relied upon data and analysis. 11 The 1974 and 1976 reports also began scholarly conversations that continue today and are necessarily based on the continuing empirical research that the reports triggered. 12 The author of those two reports, Paul Verkuil, went on to become the present Chairman of ACUS, where he continues to encourage empirical research in administrative law by retaining consultants to conduct data-driven studies that are then used as the basis for ACUS recommendations. 13 
II. AN EXAMPLE OF THE VALUE OF EMPIRICAL RESEARCH:
UNDERSTANDING THE RULEMAKING PROCESS Empirical research has increased our understanding of virtually all aspects of administrative law, including topics as diverse as how administrative law judges make evidentiary decisions 14 to the factors that determine the extent of deference courts give to agency decisions. 15 This Article illustrates the extraordinary value of empirical research by focusing on only one important context-how agencies make decisions in notice and comment rulemakings. Section 553 of the Administrative Procedure Act ("APA") 16 issue all legally binding rules. 17 The agency must (1) issue a Notice of Proposed Rulemaking ("NPR"), (2) solicit and consider comments from all interested members of the public, and (3) issue a final rule that incorporates a "concise general statement of their basis and purpose." 18 Before scholars began to engage in serious empirical research about the notice and comment procedure, most believed that the process produced good results because it permitted and encouraged widespread public participation in the rulemaking process. 19 In theory, the notice and comment decisionmaking process is even-handed because individuals and groups that would benefit from strict regulation of an activity have as much ability to influence the outcome of the process as do regulated firms that oppose strict regulation because of the costs it imposes on them. 20 Extensive empirical research about the notice and comment process, however, has produced robust findings that are inconsistent with the theory that underlies the process and with our prior naive beliefs about the even-handed effects of the process. 21 Instead, numerous studies have found that the notice and comment process incorporates many features that bias it powerfully in favor of regulated firms. 22 The first robust finding is that the most important part of the rulemaking process occurs before the agency issues the NPR. 23 The pre-NPR stage accommodates the interests of regulated firms who have the manpower and resources to persuade agencies through private meetings at the earliest stages in the rulemaking process. This stage of the decisionmaking process takes about twice as long as the post-NPR part of the decisionmaking process. 24 The agency's goal in the pre-NPR process is to render the post-NPR process of receiving and considering comments irrelevant by publishing a proposed rule 17 Id. 18 Id. 19 that is virtually identical to the final rule. 25 As a result, the pre-NPR decisionmaking process consists substantially of a large number of private meetings with individuals and firms interested in the outcome of the proposed rule. 26 For instance, agency decisionmakers had 450 meetings with interested parties before publishing the NPR of the soon-to-be Volcker rule-arguably the most important rule issued to implement the Dodd-Frank Act. 27 Similarly, EPA decisionmakers had an average of 178 meetings with interested parties before EPA published the NPRs that led to the issuance of each of its ninety air toxic emission standards. 28 These pre-NPR meetings are dominated by regulated parties seeking more relaxed regulation and the law firms and trade associations who represent them, rather than by the potential beneficiaries of the proposed rule seeking more strict regulation, such as individuals and the consumer protection groups who support them. For instance, 93.1% of the pre-NPR meetings with decisionmakers in the Volcker rulemaking were with regulated financial institutions or their representatives, while parties with an interest in strict regulation of financial organizations accounted for only 6.9% of those meetings. 29 The disparity between regulated firms and potential beneficiaries of proposed rules was even greater in the ninety EPA rulemakings. In over half of the EPA rulemakings, only regulated firms and their representatives-not potential beneficiaries-met with decisionmakers before EPA issued its NPR. 30 On average, regulated firms had 170 times more meetings with agency decisionmakers than did representatives of the potential rule beneficiaries. 31 Not surprisingly, the ACUS-sponsored studies produced a robust finding that regulated firms have far greater influence over the substance of a proposed rule than do potential beneficiaries of the rule. The systemic bias in favor of regulated firms continues in the post-NPR period. In many rulemakings, individuals who prefer strict regulation submit the greatest number of comments. 33 Virtually all of those comments are worthless to decisionmakers, however, because they consist of little more than slogans that are more appropriate as bumper stickers rather than contributions to a decisionmaking process-e.g., "protect us from being poisoned by polluters" or "protect us from thieving bankers." 34 By contrast, the comments submitted on behalf of regulated firms are long, well-crafted, and rich in data and analysis. 35 Regulated firms and their representatives submit the vast majority of the comments that have the potential to persuade decisionmakers. 36 For example, comments submitted by or on behalf of regulated firms accounted for an average of 81% of all of the detailed comments submitted in the ninety rulemakings in which EPA issued toxic emission standards. 37 On the other hand, parties who favored more strict air quality rules did not submit any comments in a majority of those rulemakings, and they accounted for an average of only 4% of all comments. 38 Not surprisingly, 83% of changes that EPA made in response to comments weakened the proposed rule by relaxing emissions standards, ultimately benefitting regulated firms. 39 
III. SOURCES OF BIAS IN RULEMAKING
Once we have a clear picture of the nature and magnitude of the systemic bias in favor of regulated firms in the notice and comment rulemaking process, it is relatively easy to identify the major sources of the bias. They include: (1) collective action problems, (2) judicial decisions that define an adequate NPR, (3) judicial decisions that define an adequate statement of basis and purpose, and (4) 
A. Collective Action Problems
Mancur Olson identified the most important source of bias in favor of regulated firms half a century ago-collective action problems. 41 When a public policy debate pits a large number of people, each with a small amount at stake, against a small number of people, each with a large amount at stake, the small group of people has a major advantage in the decisionmaking process. 42 Consider, for instance, an agency decision over whether to issue an air quality rule that would provide three billion dollars in benefits to a population of 300 million people and that would impose costs of one billion dollars on ten regulated firms. Any economically rational decisionmaker who has an accurate and complete understanding of the stakes would decide to issue the rule: the benefits outweigh the costs three to one. The decisionmaker is unlikely to obtain an accurate and complete understanding of the stakes, however, through the combination of meetings and comments that are disproportionately one-sided but nevertheless serve as their primary means of education during the rulemaking process.
In the above example, each of the 300 million potential beneficiaries of the rule has ten dollars at stake. It would make no sense for any member of that group to spend more than ten dollars to learn about the issues in the debate and to attempt to influence its outcome. The issues in most such debates are complicated; consequently, each of the 300 million potential beneficiaries is likely to remain rationally ignorant of the issues and therefore powerless as a potential source of influence on agency decisionmakers. Moreover, the transaction costs involved in any potential effort to form a group of likely individual beneficiaries that could cooperate in an attempt to understand the issues and influence the outcome of the debate are prohibitively high. 43 On the other hand, each of the ten regulated firms that would bear the costs of the rule has one hundred million dollars at stake. Each can rationally spend up to one hundred million dollars to learn about the issues in the debate and to influence its outcome. An expenditure of even 10% of that amount, or ten million dollars, is sufficient to hire the combination of talented lawyers and consultants required to effectively engage with decisionmakers and draft the kinds of detailed comments that are rich in data and analysis and more 41 likely to persuade decisionmakers not to issue the rule. 44 Moreover, unlike the 300 million potential beneficiaries, the benefits to a regulated firm of engaging in a cooperative effort to persuade the agency not to issue the rule vastly exceed the transaction costs of organizing such an effort. Therefore, each firm is likely to participate effectively in the decisionmaking process either individually or collectively through a trade association.
B. Judicial Decisions Defining Notice
Courts have adopted two definitions of the "notice" an agency must issue as the first formal step in the rulemaking process. First, the notice must "adequately foreshadow" the final rule. 45 Any significant difference between the rule proposed in the NPR and the final rule increases the risk that a court will hold that the rule is invalid because the NPR was inadequate. 46 Second, the agency must identify in the NPR any source of data or analysis that it will rely upon in the statement of the basis and purpose the agency must incorporate into its final rule. 47 The first requirement gives agencies a powerful incentive to resolve all major issues in a rulemaking before issuing the NPR, 48 while the second requirement provides a powerful incentive to minimize the time between the issuance of the NPR and the issuance of the final rule. 49 Taken together, these requirements explain why studies of the rulemaking process find that the pre-NPR process is twice as long as the post-NPR process and why, in the words of one of the researchers, the rule "must be essentially in final form at the proposed rule stage" in order to survive judicial review. 50 Any significant change an agency makes between the proposed rule and the final rule creates a significant risk that a court will hold that the final rule was not adequately foreshadowed by the proposed rule. 51 Moreover, the longer the time between the issuance of the proposed rule and the issuance of the final rule, the greater the risk that a new study or data source will 1572 THE GEORGE WASHINGTON LAW REVIEW [Vol. 83:1564 become available that requires the agency to issue a supplemental NPR to avoid the high risk of judicial reversal for failing to disclose all important sources of data and analysis the agency relies on to support its final rule in a timely manner. 52 Of course, those conclusions are consistent with the finding that the pre-NPR part of the decisionmaking process is more important than the post-NPR part of the decisionmaking process and that the bias in favor of regulated firms is particularly powerful in the pre-NPR part of the decisionmaking process. 53
C. Judicial Decisions Defining Statement of Basis and Purpose
Courts have held that the statement of basis and purpose, which must be incorporated into a final rule, must adequately respond to all well-supported comments that are critical of a proposed rule, in order to avoid judicial rejection of the rule as arbitrary and capricious. 54 That requirement gives regulated firms and their representatives a powerful incentive to submit detailed and persuasive data-driven comments rich in analysis. 55 It also provides a powerful incentive for agencies to make changes to proposed rules that are favored by regulated firms to avoid the risk of judicial rejection of the final rule for failure to adequately respond to well-supported comments. 56 It also provides a powerful incentive for agencies to avoid having to make such changes or to explain why they have not done so by proposing a rule in the NPR that already incorporates features that are favored by regulated firms. 57 In short, these judicial decisions go a long distance in explaining both why the pre-and post-NPR decisionmaking processes are biased in favor of regulated firms. 58 
D. Judicial Decisions on Standing
Courts always hold that any regulated firm has standing to obtain review of a rule that imposes costs on the firm, 59 but they often hold that an individual who is likely to benefit from issuance of a rule does not have standing to obtain review of a decision not to issue that 52 rule. 60 This asymmetric access to judicial review gives agencies an incentive to consider the views expressed by regulated firms who can take them to court more seriously than the views of the individuals who would benefit from the rule but who often lack standing to take the agency to court.
IV. WHAT SHOULD WE DO ABOUT BIAS IN RULEMAKING?
The many empirical studies that find pervasive systemic bias in favor of regulated firms in the rulemaking process raise the obvious question-what should we do to eliminate or reduce that bias? One possible course of action is to improve the ability of potential beneficiaries of rules to participate effectively in the rulemaking process. One member of ACUS, Cynthia Farina, has expended a great deal of effort for several years in attempts to design and implement methods that will broaden the segments of the public that can participate effectively in rulemakings. 61 She has concluded, however, that effective participation in rulemakings by parties other than regulated firms can be accomplished only in a small subset of rulemakings and only with the considerable assistance of an organization like the Cornell eRulemaking Initiative, run by Professor Farina. 62 Other potential methods of reducing bias in the rulemaking process are more radical. Courts could overturn the judicial opinions that contribute to this bias, or Congress could amend the APA in ways that would reduce some of the sources of the bias. 63 Scholars have argued in support of both of those types of changes in administrative law, with no apparent effect so far. 64 Like most of the scholars who participate in the process of empirical research designed to enhance our understanding of the rulemak-
